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LONG SERVICE LEAVE LEGISLATIVE PROVISIONS SUMMARY (as at September 2004)
	State
	State Legislation
	Legislative coverage
	Definition of ordinary pay
	What service counts  for the accrual of LSL
	Taking LSL
	Effect of public holidays

	NSW
	Long Service Leave Act 1955
	· Includes full time, part time and casual workers who are employed on salary, wages, piece rates or commission.

· Defines employees to include casuals and also specifies that continuity of service is not deemed to be broken if the break was caused by an absence of the worker under the terms of that worker’s employment.

· Does not apply to employees who are covered by more favorable provisions in a NSW award or agreement 
	·  Excludes shift work allowances, overtime, penalty rates and bonuses.

· Where remuneration includes payment by results (ie. Commission), this is averaged over the previous 12 months or 5 years, whichever is the greater.
	· Absence under the terms of the worker’s employment

· Absence due to illness or injury

· Employment with a related company

· Service with a transmitted business

· Service in defence forces

· Service as an apprentice where the employee starts with the employer within 12 months of completing the apprenticeship
	· By agreement, leave can be taken in up to 2, 3 or 4 separate periods depending on the amount of leave accrued

· By agreement leave can be granted in advance or postponed
	· Public Holidays occurring during leave do extend the period of leave.

	QLD
	Industrial Relations Act 1999
	· Includes casual employees who are regularly employed by the same employer even under separate contracts of employment. Continuity is not broken by any break in employment less than 3 months.

· Specific provision is made for seasonal employees in the sugar industry and meat works.

· Provisions do not apply to employees covered by the Building & Construction Industry (Portable Long Service Leave) Act 1991.
	·  Excludes overtime and penalty rates

· Includes over-award payments


	· Any paid leave

· Any period where the employee is hired out to a different employer
	 
	· Public Holidays occurring during leave do extend the period of leave.

	TAS
	Long Service Leave Act 1976
	· Includes any person employed to undertake work for hire or reward. This includes apprentices and trainees.

· An employee regularly employed by an employer for at least 32 hours in each consecutive 4 weeks is deemed to be continuously employed.

· Provisions do not apply to employees covered by the Construction Industry Long Service Leave Act 1983.
	· Includes shift penalties and allowances

· Excludes overtime, travel allowances and bonuses

· Where there is no fixed rate of pay, the average weekly rate earned in the previous 12 months is used.

· Where remuneration includes payment by results (ie. Commission), the average weekly rate earned in the previous 3 months is used.
	· Annual leave or long service leave

· Public holidays

· Any absence due to injury or illness that has been certified as necessary by a medical practitioner 

· Jury service or providing evidence in court

· Service with a transmitted business
	· By agreement, leave can be taken in up to 2 separate periods

· Leave cannot be taken in advance
	· Public Holidays occurring during leave do extend the period of leave.

	ACT
	Long Service Leave Act 1976
	· Includes part time and casual employees who have “regular and systematic” employment with the employer.

· Includes casuals in the definition of employee but some casuals will be excluded by virtue of the continuity of service provisions

· Provisions do not apply to employees covered by the Construction Industry Long Service Leave Act 1983.
	· Excludes overtime and penalty rates

· Includes over-award payments

· Includes allowances payable for skills, qualifications, board and lodgings.

· Where remuneration includes payment by results (ie. Commission), this will be averaged over previous 12 months 
	· Annual Leave and long service leave

· Leave of not longer that 14 days per year due to illness to injury

· Service as an apprentice where the employee starts with the employer within 12 months of completing the apprenticeship

· Any period of temporary employment outside of the ACT

· Service, other than full time, in the defence forces.

· Employment with a related company.

· Service with a transmitted business
	· The taking of leave in periods of less than 1 month must be by agreement

· By agreement, the taking of the leave may be postponed.
	· Public Holidays occurring during leave do not extend the period of leave.

	VIC
	Long Service Leave Act 1992
	· Includes any person employed to undertake work for hire or reward. This includes apprentices and trainees.

· No specific reference is made to casual employees.

· Provisions do not apply to employees covered by the Construction Industry Long Service Leave Act 1983.
	· Includes shift penalties and allowances

· Excludes overtime, travel allowances and bonuses

· Where there is no fixed rate of pay, the average weekly rate earned in the previous 12 months is used.

· Where remuneration includes payment by results (ie. Commission), the average weekly rate earned in the previous 3 months is used.
	· Annual leave and periods of long service leave 

· Absence of not more that 48 weeks due to illness or injury

· Service with a transmitted business

· Service as an apprentice where the employee starts with the employer within 12 months of completing the apprenticeship 
	· By agreement initial leave entitlements may be taken in up to 3 separate periods.

· By agreement, leave can be granted in advance and postponed
	· Public Holidays occurring during leave do not extend the period of leave.

	WA
	· Non-Award employees covered by Long Service Leave Act 1958 

· Employees covered by State awards and Enterprise Agreements gain entitlement from Long Service Leave Standard Provisions which is a General Order of the Western Australian Industrial Relations Commission
	· The General Order makes reference to casual employees in the method of calculating pay. The Act does not make any specific reference to casual employees

· Provisions do not apply to employees covered by the Construction Industry Long Service Leave Act 1983.
	· Excludes shift premiums, overtime penalty rates, commissions, bonuses and allowances.

· Where there is no fixed rate of pay, the average weekly rate earned in the previous 3 months is used.
	· Annual leave, long service leave or public holidays.

· Absence of 15 days per year due to sickness or injury.

· Naval, Military or Air force service

· Service with a transmitted business
	· By agreement initial leave entitlements may be taken in up to 3 separate periods.

· By agreement, leave can be granted in advance
	· Public Holidays occurring during leave do not extend the period of leave.

	NT
	Long Service Leave Act 1981
	· Person who has entered into or works under a contract of service or apprenticeship including part-time and casual employees

· Includes casuals in the definition of employee but some casuals will be excluded by virtue of the continuity of service provisions


	· Excludes overtime, allowances and penalty rates

· Where there is no fixed rate of pay, the average weekly rate earned in the previous 12 months is used.
	· Leave granted with pay by the employer

· Service as an apprentice where the employee starts with the employer within 12 months of completing the apprenticeship

· Service in the defence forces

· Employment with a related company

· Service with transmitted business
	· By agreement, leave can be taken in 3 separate period of not less than 4 weeks each

· By agreement, the taking of leave may be postponed.
	· Public Holidays occurring during leave do not extend the period of leave

	SA
	Long Service Leave Act 1987
	· Any person employed under a contract of service

· Makes reference to casual employees in the method of calculating pay

· Continuity of service is not affected by an absence in accordance with the contract of service.
· Does not apply to employees covered by the Construction Industry Long Service Leave Act 1987.
	· Includes over-award payments

· Excludes overtime, shift premiums and penalty rates

· Where remuneration includes payment by results (ie. Commission), the amount is averaged over previous 12 months.
	· Absence on annual leave of long service leave

· Absence on account of injury or illness

· Absence in accordance with the contract of service

· A break caused by the employer where the worker is re-employed by the order of a Court or the Industrial Commission.

· Service in the defence forces

· Employment with a related company

· Service with a transmitted business
	· By agreement leave can be granted in advance or postponed.
	· Public Holidays occurring during leave do not extend the period of leave
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